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EDITORIAL NOTES 


FOLLOWING SOON after the unexpected death of Mr. Justice Bergen comes 
the sad intelligence of the death of former Mr. Justice Garrison, who, for 
a much longer period than Justice Bergen, was a most valued member of 
the Supreme Court of New Jersey. A notice of his life appears elsewhere 
in this JouRNAL, but that necessarily gives no idea of the scope of efficiency 
and learning with which “Charlie Garrison,” as his close friends spoke of 
him, was endowed. As a physician he would have made a high mark any- 
where, and we do not know how he came to give up that, his early profes- 
sion. But as a Judge he won real and permanent distinction. He was 
thoroughly equipped for the law itself and his opinions were always so 
direct and clear that he probably was rarely overruled by his brethren on 
appeal to the Errors and Appeals, or altered by his associates in confer- 
ence. We greatly deplored, as we know many active practitioners, espec- 
ially in South Jersey, did, his enforced retirement from the Bench in 
1920. (See 43 N. J. L. J., p. 156.) His thirty-two years of service to the 
State was almost unique in its length, and the fact that he was retained on 
the Bench through successive appointments by both Democratic and Re- 
publican Governors proved that his singular adaptation to the position he 
held was well understood and appreciated. Justice Garrison was a clear 
instance of inherited abilities. His father was a well-known and gifted 
divine of the Protestant Episcopal Church. His mother was one of the 
keenest and most intellectual women we have ever known. His grand- 
father, on his mother’s side, Rev. John L. Grant, a Presbyterian minister 
and, in his later years, a private teacher of Latin, etc., was also a man of 
unusual acuteness of brain power, and the latter’s wife a model of sweet- 
ness and piety. Ex-Secretary of War, Lindley M. Garrison, more re- 
cently and now Receiver of the Brooklyn Rapid Transit system, and once 
a Vice-Chancellor of this State, still active as a lawyer, shares with this 
deceased brother honors that spring from a gifted ancestry. 





There may be those who feel in their hearts that the present Senate of 
the United States is doing its full duty to the country and to the world at 
large by its many investigations, its conduct in passing the Immigration 
bill as finally agreed upon, and the Soldiers’ Insurance law, in holding 
back so long the Income Tax statute, and by small attention to the 
matter of the World Court, now hanging in committee for over a year, 
but we do not know them. On all sides and by men and women of all par- 
ties the actions of Congress as a whole and of the Senate in particular are 
condemned. In the matter of the investigations no lawyer can well uphold 
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the methods employed. They were and are still simply scandalous. Of 
course there have been frauds practiced, nepotism also, and to their expos- 
ure no one can object except the guilty ones. Both during the War and 
-following it some men grew rich by practicing frauds upon the Govern- 
ment. It would seem as if there were really scandals not only in oil matters 
but in connection with breaches of trust of which American citizens may 
well be ashamed. But the manner of taking evidence has been shocking 
to the moral sense of the people. And yet a greater sting was inflicted on 
the public conscience when Congress made a direct slap in the face at 
Japan. The action of both House and Senate was without excuse. The 
reason given by the House everybody knew was wholly a political one. 
That given by the Senate, that the Japanese Ambassador had insulted this 
country, was too absurd to stand a moment’s consideration. Let us, for 
the sake of the argument, suppose that the Ambassador had intended to 
insult America, as everyone knows he did not. What then—shall we turn 
about and insult Japan? Has it come to this that we are not big enough, 
high-minded enough and noble enough to overlook anything that another 
nation may say and still hold fast to our sobriety and “keep on smiling ?” 
Japan was sending to us, perhaps, some 225 Japanese per year, plus some 
students, and there was no danger that more would come under the 
“Gentlemen’s Agreement” between the two countries. Would those 225 
or a few more “Japs” overturn our institutions, or ruin the industries of 
California or of any other Western State? To ask the question is to 
answer it. Unfortunately there is no immediate remedy for a Congress 
inimical to the public sense of justice and right. We need to await elec- 
tions to alter the membership of the House and some years, perhaps, to 
substantially change the Senate. Mere shifts in party representation one 
way or another will not do it. We need in Congress real men; real states- 
men; if they are there now they are so few as to be quite indistinguishable 
from “the common herd.” 





That World Court the United States Senate should have passed up- 


on long ago. All our history, civil and judicial, the public conscience, the | 


moral and religious sentiment of this country, stand together as a unit in 
favor of an International Court of Justice. One is created and in opera- 
tion, and a leading American jurist sits with it. Yet we hesitate and stand 
aloof! If there were good sense and sound patriotism in keeping apart 
from the World League, there cannot be given a single sensible reason for 
tabooing the World Court. But there is also no longer good reason for 
abstaining from becoming a member of the World League. Alter the 
terms of entry if that be necessary, but still state in decent fashion the 
terms and propose to go in! Will we? Some day, yes; then why not 
now? We wholly agree with what some of our ablest and purest Amer- 
ican leaders—unhappily they are outside of Congress—have said on this 
subject, in addresses and in pamphlets, that from our position in the world 
in point of history, education, wealth and religion, our primary duty is 
not to think only of America but of the human race everywhere, and to 
place our direct influence where it will accomplish the benevolent purpose 
which our position among the nations makes practicable and noble. All the 
nations have looked to America for an example of righteousness in the best 
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sense of that word, and it is not by standing to one side as a looker-on that 
our example can count. We have practically said this same thing hereto- 
fore. We say again with all the emphasis that we can command, that our 
position as to European affairs is entirely beneath us as a great nation. 





We are glad to note in this connection that one of our lawyers, who 
is also an active business men, ex-Judge Cornelius Doremus, of Bergen 
county, is giving some attention in the various addresses he is making these 
days in his own and neighboring counties, to the matter of the World Court 
and the League of Nations. In a speech in Paterson not long since we find 
him saying : 

“We have a moral duty toward our weaker brethren, especially those 
of Europe who now stagger under military and political intrigue and the 
burden of debt and almost hopeless conditions under which life is being 
maintained. We are wealthy beyond the dreams of our ancestors and the 
rest of the world is practically bankrupt. Force must rule the world or be 
entirely supplanted by peace and harmony and our experience in the strug- 
gle for Independence and in the wars carried on by us to free other races 
from bondage should give us a deep sense of responsibility for those who 
are not so fortunate. Let us act the part of ‘big brother’ and use righteous- 
ly the great power which Almighty God has lodged with us in leading the 
world out of the depths of despond into the high spaces so that the peo- 
ples of the earth may work out the great destiny which the Almighty has 
planned for his people. Guizot once asked Lowell, ‘How long do you 
think the American Republic will endure?’ And Lowell replied, ‘So 
long as the ideas of its founders continue to be dominant.’ If we wisely 
use this God-given opportunity, we shall perpetuate the ideas upon which 
this Republic is founded and be a shining star in a ‘League of Nations for 
Peace and Prosperity.’ ” 

We hope to see more members of our Bar take the same high ground. 





That the sentiment of the citizens of Middlesex county is strongly 
against the retention of the dangerous explosives at the Raritan Arsenal 
is certain and is not to be wondered at. After the dreadful calamity in 
February few persons within five or more miles of the Arsenal can feel 
easy so long as the explosives are not removed. Possibly there is no dan- 
ger, but who knows that fact? It is said that a removal, if to Utah, where 
the proper place for the explosives seems to be, would cost the Govern- 
ment $4,000,000. But money is not to be considered as against human 
life and security to property. And Utah cannot object, because it, like 
Arizona, has spots of at least 200 or more square miles where there is not 
a human being, or animal, or feathered songster to complain of powder, or 
shells, or any substance dangerous to life. 





The fact that in Monmouth county, in March last, Judge Lawrence 
had to call the attention of a prisoner, and incidentally the sheriff, to the 
fact that the prisoner was treated as a guest in the county jail instead of a 
criminal, raises a point which must have occurred to the public in other 
sections of the State when a too-lenient sheriff allowed privileges to a 
prisoner such as the law could not possibly contemplate. In the case 
in question a man was convicted for the theft of an automobile and sen- 
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tenced to jail. While there—the jail is in Freehold—the prisoner was 
allowed to go to Englishtown, one day or evening, and when the Judge 
asked him about it the reply was that he “had been allowed to go about 


” 


town and attend shows at night.” No doubt many another criminal who 
enjoys fair meals and a decent cot in jail would be quite satisfied with his 
lot if he could see his friends at shows at night and “go about town” just 
when it suited him. And the jail warden, who is probably the man respon- 
sible for this state of affairs in Freehold, when asked about the practice 
is stated to have replied that “the situation in the jail here is practically 
the same in all penal institutions.” We cannot believe this, but if it be 
true, even in part, it is time such incidents were closed. The object of a 
sentence of imprisonment is certainly to imprison, not to imprison certain 
hours at the caprice of a jail warden. 





That part of our automobile law which requires, in case of any sale, 
that the original bill of sale and any subsequent bill of sale of a car must 
be submitted to the State Motor Vehicle Department before a registra- 
tion license is issued is a good law, and a similar provision in incorporated 
in the Pennsylvania statute, but it does seem to work hardship to those 
who, ignorant of it, purchase a car, especially a second-hand car, in the 
city or State of New York, where no such requirement exists. Buying a 
second-hand car in New York City is of frequent occurrence, especially 
when commuters see bargains there. But then their trouble begins. He 
cannot register or use his car in New Jersey, and of course cannot sell it, 
unless he does have the original and all subsequent bills of sale, and these 
rarely accompany the car. But we see no remedy at present for that situ- 
ation. 





During the thirteen years past that the Walsh Act for Commission 
government has been on our statute book some 45 municipalities have 
adopted it. Just one has now returned to the old form—Rahway. The 
reasons were wholly local, of course. The Mayor was a strong Socialist 
and otherwise offended many of his constituents. In our view he might 
better have been borne with until his term expired, or a recall had, than to 
have had the whole system overthrown and the old aldermanic system, 
which in the larger cities is always one of pure politics and frequently of 
real graft, come back. But Rahway has made its bed and must lie in it. 
The result, however, is neither an argument for or against the Commission 
system, which is being worked out elsewhere on its own merits. To our 
mind it chiefly has merits. Yet no system of local government that has 
been or can be devised is perfect, or more perfect than the high or less 
high moral will and activity and personal interest of every citizen under 
that government. 





The Supreme Court of this State has decided, in Winne v. Cassale, 
that the Act of 1921 in relation to recorders in towns and the Act of 1895 
concerning towns are both still in effect, although the one fixes the term of 
a recorder at five years and the other at two years. Also that in the case in 
question the people of the town of Kearny having acted under the Act of 
1895 and adopted it by a referendum, it could not, under a vacancy by 
death decide to do as it pleased and appoint a new recorder for the term 
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it chose. The Court held that it was confined to its own expressed inten- 
tion when it adopted the Town Act of 1895, and it could not switch off at 
pleasure to another Act, under which it had not elected to come, and 
which did not repeal the former Act. 





An interesting opinion in the matter of criminal trials is that of State 
v. Crooker, decided by the Supreme Judicial Court of Maine on Dec. 19th 
last (122 Atl. 865), wherein the doctrine is clearly laid down that (accord- 
ing to the syllabi) : 1. It is a fundamental rule of both the common law and 
the State and Federal Constitutions (Const. Me. art. 1, § 6; Const. U. S. 
Amend. 6), that in all criminal prosecutions the accused shall be con- 
fronted by the witnesses against him, the object being not to protect him 
against any particular individual or against the person called by any par- 
ticular party, but against adverse testimony from whatever source it may 
come. 2. The constitutional right of confrontation does not mean merely 
that witnesses are to be made visible to the accused, but imports the con- 
stitutional privilege to cross-examine them. 3. The constitutional right 
of the accused to cross-examine a witness is not determined by the fact of 
who calls the witness, but by the character of the evidence itself, on 
indictment of two persons jointly; if one defendant, on interrogation by 
his counsel, gives testimony incriminating the other defendant, the counsel 
of the latter has the right to cross-examine the defendant giving such tes- 
timony, the right of cross-examination not being confined to the State. 4. 
The constitutional right of cross-examination is not a mere privilege to 
be granted or withheld at the discretion of the Court, but a substantive 
right possessed by the accused, and while the Court may, in the exercise 
of reasonable discretion, limit cross-examination, it cannot absolutely deny 
it to one entitled to it. 5. Where the right to cross-examine a co-defend- 
ant, whose testimony inculpated him, was denied accused, the right of 
rebuttal did not supply the place of cross-examination, nor was the accused 
afforded the full measure of protection guaranteed by the Constitution to 
confront his witnesses, by the charge of the Court to the effect that each 
defendant must be tried on the evidence against him, irrespective of the 
evidence against the others, especially where the Court quoted codefend- 
ant’s testimony implicating accused. 6. The denial to the accused of 
the right to cross-examine a codefendant, whose testimony was damaging 
to him, cannot be regarded as harmless error, but no rights of accused are 
sacrificed in denying cross-examination of a witness for codefendant 
whose testimony was unimportant. 





Ambassador Kellogg did our country a good service on March 22nd 
last when he said in an address before the Press Club in London this: 

“From reading the English press comment the last two months one 
might conclude that the public service in the United States is generally 
corrupt and permeated with graft, but such is not the case. The public 
service in the United States, as in England generally, is of a high order of 
ability, patriotism and morality. Corruption is the rare exception, and it is, 
as it should be, ruthlessly exposed and prosecuted. One might also think 
from reading the newspapers that the entire United States is wet, and 
that more liquor now is consumed than before Prohibition. Before Pro- 
hibition the press, very naturally, did not publish the conditions brought 
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about by the saloon, while since Prohibition every violation of the law 
through rum-running makes sensational news.” Just so. However it may 
be in a few cities, drunkenness has so decreased on the streets and at 
gatherings, public and private, throughout the country generally as to be 
distinctively noticeable, and whoever would have the saloon and public 
bar come back again is no true friend to America. 





Usually an increase in business does not mean of itself an increase 
in cost to the public, but the reverse. Large department stores insist that, 
because of their immense business and large capital, by which they buy and 
handle supplies at less rates than smaller stores, they are enabled to sell 
cheaper. But along comes the New York Telephone Company now and 
states that its business in New Jersey is growing so fast that, to keep up 
with the procession, it must charge higher rates. In other words if the 
public would only not patronize it so strongly rates could remain as now 
or be reduced. But, as it is, “only by securing increased revenue” (we 
quote from its press advertisements) “through new rates can we continue 
to meet you” (the public’s) “requirements for service.” As an old friend 
used to say to us, “Funny, ain’t it?” 





A different kind of “funny, ain’t it?” is that just now enjoyed by the 
Circuit Judges in this State. They had their salaries raised forthwith to 
$16,000 per annum. The Chief Justice and Associate Justices of the Su- 
preme Court and the Chancellor and Vice-Chancellors, had their salaries 
raised, to take effect on July 4th next. So that through April, May and 
June the payroll of the Circuit Judges exceeded that of either of the 
higher Court officials named. Was it a mere bungle of legislation? 





It would seem not to have required a ruling of the Supreme Court to 
determine that to serve a clerkship with an attorney of New Jersey before 
a candidate for admission to the State Bar can take his examination meant 
a clerkship in the State and where New Jersey law would naturally be 
the law his mind would digest. But in In re Staub, decided Feb. 23rd, 
such a ruling was made, and it is certainly well based. The reason is clear- 
ly expressed in the opinion by Mr. Justice Lloyd where he says: “We 
cannot regard serving a clerkship in another State, even though with an 
attorney of this Court, as compliance with even the spirit of the rule of 
Court. Practice, proceedings, and pleadings in the Courts of the different 
States are so variant that little aid toward familiarization with our own 
might be expected from such a clerkship. On the contrary, that which is 
learned might well be disconcerting and lead to confusion in the mind of 
the practitioner after admission. The actual period of clerkship in an 
office has by recent rules been reduced to the minimum in the change from 
three years to nine months, and it is all the more important that this time 
should be employed under conditions calculated to afford the fullest op- 
portunity for perfecting the student along the lines contemplated by his 
clerkship.” As a matter of fact the reduction in time from three years 
to nine months was a great mistake. What a young student can learn of 
actual practice, not to speak of the statutes generally, of New Jersey or 
any other State in nine months is, usually, so small in amount that the 
results must be trifling. At the least there ought to be two years of actual 
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time given in an active lawyer’s office in every case before examination and 
a sheepskin. That may be old-fashioned doctrine but it once made good 
lawyers, and modern results are not likely to vie with those of former days. 





MR. JUSTICE MINTURN’S SECOND CHARGE ON THE SUNDAY LAW. 


At the opening of the April term of the Hudson County Courts Mr. 
Justice Minturn again charged the grand jury upon the Sunday law vio- 
lations in Hudson county as follows. We present this charge (as we did 
the preceding charge—see the February JouRNAL) because of the wide- 
spread interest in it, even beyond the confines of this State: 


“Gentlemen of the Grand Jury: 

“Early in the last Term it became the duty of the Court to instruct 
the grand jury regarding proven violations of the Sunday law. A copy 
of that charge will be furnished if you desire to peruse it. That course 
was rendered necessary by the fact that certain responsible citizens of the 
county had furnished the evidence, in affidavits submitted to the Court, 
showing that the law was being habitually violated in Jersey City, in seven 
certain moving picture theatres. 

“The Court at that time endeavored to make it clear that the grand 
jury in their investigation should not confine their activities to these seven 
theatres; but that, if they should find that a similar condition existed 
throughout the county, and in other lines of business, they should find 
indictments, upon proof, against every one engaged in violating the law. 

“In pursuance of that direction the grand jury instituted an investi- 
gation through the accredited police authorities in every municipality of 
the county, with the result that they have presented to the Court what in 
law is termed a presentment, showing in effect that the Sunday law is 
habitually violated throughout the county in every secular line of busi- 
ness and trade. Thus it is shown that on Sundays, in the county, the fol- 
lowing lines of business are in active operation, commercializing the day: 
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_ “These lines of Sunday activities are distributed among the respec- 
tive municipalities, as follows: 
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“With this information in your possession you are confronted at the 
threshold of your work with the undoubted fact that, instead of seven 
violations of the law, confined to Jersey City, you have a few thousand 
violations, of the same character, distributed throughout the county. The 
practical inquiry presents itself; what shall be your procedure? Will 
you confine your condemnation to these seven theatres, or will you place 
all violators upon the same plane and indict all accordingly? Such was 
the disposition of the last grand jury, and their reasoning as expressed to 
the Court, by their foreman, was substantially as I shall endeavor to out- 
line to you, and in this connection it may be observed that the views of the 
Court as a citizen and a churchman are not a hidden chapter. 

“Try as we may we cannot close our eyes to the fact that the actual 
observance of the ideal traditionary Sabbath of the old American Com- 
monwealth, of which we were so justly proud, is in our cities practically 
extinct, by reason of legislation superinduced and made necessary by the 
economic and physical necessities of an urban population, seeking rest 
and recreation of their own choosing, within the law. If it be our pur- 
pose to close these popularly recognized avenues of rest and recreation to 
the people, by the energetic and Spartan-like enforcement of laws made 
for another era, and for a different economic situation, the day may not 
be far-distant when all that we may be able as churchmen to discern of 
the ideal Sabbath of our ancestors will be the sepulchral ringing of the 
church bells. 

“Regret this religious decadence and the loss of this traditional ob- 
servance of our Sabbath as we will, it cannot be restored or overcome in 
the average American mind by a spirit of coercion in our churches; but 
rather by a spirit of tolerant sympathy and fraternal forbearance, which 
seeks the moral human touch as a basis for intelligent religious human ele- 
vation. And the misfortune of it all is, that to alienate men from sym- 
pathy with our churches is to alienate their sympathy, very often, from 
the patriotic support of government and the honest and sympathetic en- 
forcement of law. It is in that respect only that I refer to this aspect 
of the subject. 

“It would take more than the subtle learning of a scholastic in these 
days of material things to reconcile the average American mind to sym- 
pathy with a system of legal procedure which, while it tolerates without a 
murmur the commercializing by one class of the Sabbath in the inter- 
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ests of general business, golfing and motoring, at the same time suppresses 
the slightest tendency of the average weekly worker to seek rest, recrea- 
tion and instruction in the observation of a sublime picture, portraying the 
religious lesson of the Crucifixion, or the Biblical lesson of the Mosaic 
Journey to Mount Sinai. A law productive of such results cannot be 
considered either angelic in conception or American in spirit, so as to ren- 
der it immune to amendation to conform with the temperamental status of 
the people as evolved by present day social environment. 

“Nor can it pass unnoticed that, entertaining this conception, our 
Legislature has repeatedly modified this law during the last century in 
order to make it accord with the changing necessities of our commercial 
communities; and what legislation has done on at least three occasions 
it may properly do again, without violating any established notions of the 
sacro-sant in government. But neither you nor I are constituted legisla- 
tors, and appeals to us to modify the law are, therefore, useless. We find 
the law upon the statute book as our guide and mentor, and we are urged 
in cases of clear violation to enforce it, as it is our sworn duty to do. 
Let us, therefore, apply ourselves to its enforcement; but enforce it 
against all violators, and not by piecemeal against a few, until it is made 
manifest to the State at large that the law is, or is not, capable of prac- 
ticable enforcement, for we must bear in mind at all times that in the 
administration of the law we cannot afford to be hypocritical in its appli- 
cation. 

“The law recognizes no discriminations or distinctions as to municipal 
lines, or personal station, or individual occupation, unless they be specifi- 
cally exempted. To indict theatre managers, and allow storekeepers and 
others to operate, would be tantamount to discrimination and inequality, 
and would be utterly abhorent to American ideas of justice and equality 
before the law. To indict theatre managers in Jersey City, and with the 
same character of evidence before you to ignore the same class of violation 
in Hoboken, may be urged as a condescension to the locum tenens of the 
Court, but would be properly construed as unconscionable, tyrannical and 
legally censurable. 

“If this law cannot be enforced without this conspicuous discrim- 
ination or distinction, it is an anachronism upon the statute books, and 
should be repealed, as a statutory menace to the enforcement of all law; 
or it will occupy in popular estimation the status of the Pharisees, who 
according to Holy Writ, “Outwardly appear beautiful, but inwardly are 
full of dead men’s bones.” 

“You may tell me that to enforce this law will entail the finding of 
thousands of indictments; and that, as a result, the criminal machinery 
of the county will be clogged. Perhaps so. And yet the conclusive answer 
is, that the duty of enforcement rests with the Prosecutor, and that if his 
office be inadequate for the purpose the State, upon demand, will come to 
his assistance. 

“You may then urge, as is sometimes done, that to enforce this law 
as it is written would lead to what the logicians call reducio ad absurdum, 
or what is commonly called an odious and absurd disposition of legal pro- 
cedure. If to enforce the law as it is written must lead to an absurdity 
in its practical application, it must be because the law itself is odious or 
absurd; and, if that be so, it will not take long for the legislative and 
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executive departments of our government to discover the anomaly and 
rectify it by suitable remedial legislation. 

“In any event we are not the legislative body, with power to amend 
the law, nor a Court of equity with power to relieve the law of its harsh- 
ness in application. Our duty is so simple as to require only the deter- 
mination to perform it honestly, and we will find it done. It is only where 
we forsake the straight and simple path, and conjure up from without 
difficulties and complexities, intermingled with childish fears and unsub- 
stantial fancies, that the performance of duty halts and alarms us. 

“Once we realize the nature and extent of our duty and the responsi- 
bility enjoined upon us by the law, its execution comes to us as naturally 
as the routine of our daily work. For the faithful performance of our 
duty, conscious of our oaths, no honest, fairminded citizen will censure 
us; while every reasonable, law-abiding and patriotic American, and to 
those only need we look, will accord us his applause if not his benedic- 
tion.” 





IN RE LAWRENCEVILLE SCHOOL. 


(State Board of Taxes and Assessment, Dec. 18, 1923). 
Taxation—Personal Property in Buildings of Exempt Class Does Not Include 
Automobiles. 

In the matter of the appeal of the Township of Lawrence from the 
action of the Mercer County Board of Taxation in cancelling an assess- 
ment levied for the year 1923 on personal property of Trustees of the 
Lawrenceville School, situate in the Township of Lawrence, County of 
Mercer. 

Mr. Harvey T. Satterthwaite for the Petitioner. 

Mr. Huston Dixon for the Respondent. 


By Mr. JESS: The assessor of the Township of Lawrence assessed 
certain automobiles owned by the Trustees of Lawrenceville School at 
$2,500. On appeal the County Board of Taxation cancelled the assess- 
ment. The taxing district asks that this action be reversed. The exemp- 
tion of personal property from taxation under Section 203, paragraph 4 
of the General Tax Act (Revision of 1918) is limited to the furniture and 
personal property in buildings of the exempt class and devoted to the 
same purposes as those for which the buildings are used. 

The assessment should be restored. 





IN RE ST. FRANCIS HEALTH RESORT. 


(State Board of Taxes and Assessment, Dec. 18, 1923). 
Taxation—Exemption of Property H ~ by a Health Resort Corporation of Another 
tate. 

In the matter of the application of St. Francis Health Resort for 
the reduction of the tax assessment for the year 1923 on property situate 
in the Township of Denville, County of Morris. 

Mr. James V. Beam for the Petitioner. 

Mr. David F. Barkman for the Respondent. 


By Mr. JESS: The St. Francis Health Resort appealed from a tax 
assessment levied upon its property in the Township of Denville to the 
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Morris County Board of Taxation. The action of that Board in dismiss- 
ing the appeal now is before us for review. The petition of appeal asks 
that the assessment of $13,800 on land be reduced to $12,300, the assess- 
ment of $55,200 on improvements be reduced to $6,700, and the assess- 
ment of $1,000 on personal property be cancelled. 

It appears that the assessor in valuing the property of the petitioner 
divided it into two parts. To one of these parts he assigned the valuation 
of which the petitioner complains, while to the other part he gave a value 
of $500 on land and $95,000 for buildings, and entered this portion of the 
property on his duplicate as exempt. As the matter has been submitted 
to us by counsel, the question to be decided is whether property which 
the assessor listed in his ratables was or was not entitled to exemption. 

The property was owned by the Sisters of the Sorrowful Mother, a 
corporation of the State of Wisconsin, at the assessing date, October 1, 
1922. Subsequently title seems to have been taken over by a corporation 
formed under the laws of New Jersey. We must, however, deal with the 
situation as it existed on October first. Jersey City v. Montville Town- 
ship, 85 Atl. 838. 

It was decided by the Court of Errors and Appeals in the case of 
Denville Township v. St. Francis Sanitarium, 89 N. J. Law 293, that part 
of the property involved in this proceeding was entitled to exemption from 
taxation. One of the reasons urged against exemption was that the prop- 
erty. was owned by a foreign corporation. The Court held that this. claim 
was not sound. Since that decision was rendered the exempting provis- 
ion of the Tax Act has been so amended as expressly to require ownership 
by a New Jersey corporation as an essential condition to exemption. Sec- 
tion 203, subdivision 4 of the General Tax Act as amended by Chapter 
276 of the Laws of 1922, page 678. The provision reads as follows: 
“The foregoing exemptions shall apply only where the association, corpor- 
ation or institution claiming the exemption, is incorporated or organized 
under the laws of this State, and authorized to carry out. the purposes on 
account of which such exemption is claimed, [and either owns the prop- 
erty in question, or has such an equitable control or ownership as to tise, 
management, occupancy, sale and disposition thereof, notwithstanding the 
legal title may be in another person or in a corporation organized under 
the laws of this State or of another State of the United States; that such 
property is being used on the taxing date for purposes of a nature ex- 
empted herein, and then only where such equitable ownership is declared 
by such parties or their agents so equitably owning or controlling the 
same to the local assessor of taxes on or before the time fixed for the 
making of the assessment.”] The words included within the brackets 
were written into the section by the amendment of 1922. The apparent 
purpose of this amendment is to extend the exemption to cases where the 
legal title to the property seeking immunity from taxation is in an indi- 
vidual or a foreign corporation, provided the equitable ownership is vested 
in a domestic corporation. 

This saving proviso does not help the petitioner’s case, for the reason 
that there was no equitable ownership of the property, and no claim of 
such ownership, in a New Jersey corporation, on the taxing date. 

_ We think the action of the Morris County Board of Taxation in 
dismissing the appeal was right, and that action will be affirmed. 
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IN RE LAWRENCEVILLE SCHOOL. 


(State Board of Taxes and Assessment, Dec. 18, 1923). 
Taxation—Amount of Land Properly to be Exempted in Case of School Whose 
Buildings are Exempt from Taxation. 

In the matter of the application of The Board of Trustees of the 
Lawrenceville School for the reduction of the tax assessment for the year 
1923 on property situate in the Township of Lawrence, County of Mer- 
cer. 

Mr. Huston Dixon for the Petitioner. 

Mr. Harvey T. Satterthwaite for the Respondent. 


By Mr. JESS: The substantial question to be decided in this case 
concerns the amount of land to be exempted. It is conceded by the taxing 
district that Lawrenceville School is not conducted for profit and that its 
buildings are exempt from taxation. These buildings are twenty-five in 
number. They include the dormitories, class and recitation rooms, lab- 
oratories, structures in which the school societies meet, gymnasium, oper- 
ating plant, carpenter and machine shops, fire apparatus house, offices, 
storeroom, infirmary and garage. All of the buildings were exempted by 
the assessor, together with about forty-one acres of land. The remaining 
262 acres owned by the School are taxed. Of this acreage the school trus- 
tees contend that eighty-four acres should be exempted, in addition to the 
area conceded by the assessor. In making his valuation the assessor as- 
signed a value of $400 an acre to 100 acres fronting on the main road, 
whereas the residue of the land was assessed at $100 an acre. 

The trustees complain not only as to the extent of the area assessed 
but as to the acreage valuation. They insist that only 16 acres of the land 
in question is taxable, and that the assessment thereon should not exceed 
the rate levied against the other portions of the land, namely, $100 an 
acre. 

Assuming that all of the buildings were properly exempted from tax- 
ation, what is the amount of land which should likewise be exempted? 
The answer to this question is found in Section 203 of the General Tax 
Act, in paragraph 4, which exempts “the land whereon any of the build- 
ings hereinbefore mentioned are erected, and which may be necessary for 
the fair enjoyment thereof, and which is devoted to the purposes above 
mentioned and to no other purpose, and does not exceed five acres in 
extent.” 

The exemption is not of five acres for each building, but of the land 
necessary for the fair enjoyment of each building, not exceeding five acres. 
The extent, therefore, of the exemption to be allowed is to be determined 
by the facts and circumstances in each case. There is no evidence before 
us upon which we can base such a determination. The assessor apparently 
lumped the buildings and decided that taken together forty-one acres 
would be an adequate allowance for fair enjoyment. The petitioner con- 
tends that one hundred and twenty-five acres, or five acres for each 
building, is necessary. This method of arriving at the result is not sanc- 
tioned by the statute. , 

We are quite sure that an area materially less than five acres each 
would suffice for the fair enjoyment of a number of the buildings in 
question. 

Since, however, there is nothing in the record before us which would 


See Mia at Se > 




















as ate 
SARE eae 














Seite? abet: Via woe 23 





—_—e 
- 


p 


3 
| 









IN RE PATERSON SAVINGS INSTITUTION 141 


enable us to decide the question, our suggestion is that the petitioner and 
the respondent endeavor to agree as to the extent of land necessary, with- 
in the meaning of the statute, to the enjoyment of each of the buildings. 
If it is desired by the parties, the Field Secretary or the Engineer of the 
Board will aid in this determination. If the parties cannot agree the 
Board will give them an opportunity to submit evidence material to the 
issue. 

Similarly, on the question of valuation no testimony was offered. 
Since judgment will be withheld pending consideration of the proposal 
for adjustment as to the extent of the exempt land, the Board will also 
hear any witnesses on value which the parties may care to produce. 

The building known as the “Wagner House” is owned by the trus- 
tees of the School and is used for the housing of some of its masters, with- 
out rent or profit to the school. The assessment on this building should 
be cancelled. 





IN RE PATERSON SAVINGS INSTITUTION. 


(State Board of Taxes and Assessment, Dec. 18, 1923). 
Taxation—Increase of Assessment by County Tax Board—Savings Bank Act— 
Paterson Savings Institution Charter. 

In the matter of the application of The Paterson Savings Institution 
for the reduction of the tax assessment for the year 1923 on property sit- 
uate in the City of Paterson, County of Passaic. 

Mr. John M. Harding for the Petitioner. 

Mr. Edward F. Merrey for the Respondent. 

Mr. James J. Murner, pro se. 





By Mr. JESS: The Paterson Savings Institution appeals from the 
action of the Passaic County Board of Taxation with respect to the 
assessment of the Institution’s real and personal property located in the 
City of Paterson. The petition sets forth the following facts: The prop- 
erty of the petitioner was assessed by the taxing officials of the City of 


Paterson, as of October 1, 1922, as follows: - 
re BUT i oe 2 iN 0 0.05d'e'n bhis SENN C dae NGS $158,400 
CD tials Des ves dphsdedbitncope écadebs 185,000 
Personal property, consisting of furniture ...... 15,000 

[el Se ma ee Peper mre wep Tae y y- $358,400 


After the tax rate for the City of Paterson had been fixed at $3.09 
and the table of aggregates had been transmitted to the County Collector, 
the County Tax Board made large increases in the valuations of taxable 
property in some of the wards of Paterson and substantial decreases in 
other wards. Among the assessments increased was that of the personal 
property of the petitioner which was raised from $15,000 to $2,759,000. 
The petitioner appealed to the County Board from the valuation thus 
increased. At about the same time James J. Murner, who is Secretary of 
the Passaic County Board of Taxation, filed with the Board, as a resident 
and taxpayer, an appeal praying that the assessment on petitioner’s prop- 
erty should be increased to the following amounts : 
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RC eee ee Pere Te ee $500,000 
Dn eh dem wetinmewd ab 0mee Serr oF siginn> 200,000 
PO. SK dine vs Hermbla debe dedier cebdd¥saals 3,599,909 


After hearing evidence and argument on these cross appeals, the 
County Board rendered three judgments. The first dismissed the appeal 
of the Paterson Savings Institution. The second judgment, on the appeal 
of Murner, placed the assessment on the Savings Institution’s personal 
property at $2,759,400. The third judgment revised the assessment on 
real property as follows: 


IE dedi inns da ebbs <enmebis sandleee oywmusio $331,500 
MRR IIIIE,; .0: 5.0 4-0 5: 0:9:00:00's 4d 00d dpstsee dane 203,700 
WE . 5 oe se cbiihenscb 6s ddanesbbcbanectss $535,200 


The petitioner alleges that it is aggrieved by the foregoing judgments 
for the following reasons: (ist), because the County Board was without 
power to make the changes in the assessments at the time the changes 
were made; (2d), because the petitioner, in accordance with the provis- 
ions of its charter, was liable only for a tax of one per centum upon its 
paid-up capital, payable annually to the State in lieu of all State, county 
and municipal taxation, which tax has been paid; (3d), because its per- 
sonal property, not including exempt bonds, amounting to $14,982,970.19, 
was not taxable, inasmuch as petitioner’s debts claimed to be deductible 
from the valuation of its personal property amounted to $21,621,243.97 ; 
(4th) because, if taxable as a banking association, the petitioner is taxable 
only upon the shares of its capital stock under the provisions of the Bank 
Stock Tax Act of 1918; (5th), because the assessment is illegal, exces- 
sive and discriminatory. 

Upon the hearing of this appeal evidence was taken and argument 
heard on behalf of the petitioner, the City of Paterson and the County 
Board. Counsel for the petitioner and the City, at the conclusion of the 
argument, concurred in the view that the petitioner probably was subject 
to taxation under the provisions of the statute commonly known as the 
Bank Stock Tax Act (P. L. 1918, p. 997). It was then agreed by all 
parties that, if the Board should be of the opinion that the petitioner law- 
fully was taxable under that Act, the Board’s decision on that issue would 
be accepted as dispositive of all the questions raised by the appeal, except 
the question as to the value of the real property of the petitioner. 

The Bank Stock Tax Act was approved March 31, 1914, (Chapter 
go, Laws of 1914), and amended by an Act approved March 24 1918 
(Chapter 265, Laws of 1918). The Supreme Court declared the statute 
to be constitutional in the case of Commercial Trust Co. of New Jersey 
v. Hudson County Board of Taxation, 86 N. J. Law 424. One of the 
grounds upon which the constitutionality of the Act was assailed was that 
the Legislature had created a class for the purpose of taxation and had not 
included all the members of the class, since it excluded private bankers and 
savings banks. Speaking for the Court, Mr. Justice Swayze held that 
this exclusion was warranted by the fact that savings banks are quite dif- 
ferent from ordinary banks of discount and deposit. “They are,” he said, 
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“engaged in a different business, not primarily for the making of money, 
but rather for the purpose of enabling people of small means to. . . . 
earn a moderate rate of interest. So far as they are without capital stoc 
the same reasons that justify the omission of private bankers from the 
Act justify the omission of savings banks.” 

Justice Swayze stated he had looked into the facts and found but one 
savings bank with capital stock—the Paterson Savings Institution. He 
points out, however, that while under its original charter (P. L. 1860, 
1265) there was nothing to prevent its stockholders from making a profit 
as any bank of deposit and discount might, that charter expired by its own 
limitation in 1889. “It may have been extended,” he continues, “under 
the Act of 1888 (G. S. p. 3013, pl. 73, 74), but, if so, it must necessarily 
have been subject to the provisions of the general Act of 1876 (G. S. 
3000), since otherwise the Act for the extension of the charter would 
amount to a special Act conferring corporate powers, and be forbidden by 
the Constitutional Amendment of 1875 (Article 4, sec. 7, par. 11). In 
1888 the general Act (G. S. p. 3006, sec. 32) required that depositors 
should receive as nearly as might be all the profits of the corporation after 
deducting necessary expenses and reserving a surplus for the security of 
depositors. Similar provisions are to be found in the Act of 1906 (Comp. 
Stat., p. 4706, pl. 40). These statutory provisions, as well as the strict 
limitation of the character of investments to be made by savings banks, 
emphasize the fact that they are not commercial institutions like other 
banks and trust companies. I think they form a class by themselves, and 
may properly be excluded from an act taxing commercial banks and trust 
companies.” 

In affirming the judgment below (87 N. J. Law 179) the Court of 
Errors and Appeals reached the same result with respect to the effect of 
the existence of the Paterson Savings Institution upon the classification 
of the bank-taxing statute, but by different reasoning. Mr. Justice Garri- 
son, who spoke for the Court, adverted to the express provision in the 
general Act under which the corporate existence of the Paterson Institu- 
tion was extended, that— 7 

““Every such savings bank shall be subject to such general laws on 
the ” gaa of taxation as shall apply to other savings banks.’ P. L. 1888, 
p. 264. 

“If this be so,” the opinion concludes, “the present classification is un- 
affected by the fact that this savings institution has shares of stock, 
whereas, if it be not so, such institution falls within the classification of 
the statute.” 

While neither of the opinions which we have cited clearly indicates 
the course to be followed in disposing of the case under review, both are 
helpful in solving the problem presented. In neither case was the Paterson 
Savings Institution before the Court. The facts as to the scope of its 
business or the method of its operation were not disclosed. The only 
reason for reference to it in the Supreme Court opinion was that its ex- 
istence raised a serious question as to the validity of the classification of 
the Bank Stock Tax Act. To sustain that classification the Court deemed 
it essential to demonstrate that the Paterson Savings Institution could not 
be distinguished from savings institutions as a class. 

The Court of Errors and Appeals, when it came to pass upon the 
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same question, did not find it necessary to adopt the views of the lower 
es but rested its decision upon different ground as already has been 
shown. 

Two deductions are warranted by these opinions. The first is that if 
it had been established as a fact before the Supreme Court that the Pater- 
son Savings Institution was authorized to, and actually does, issue capital 
stock and that the holders of the stock receive dividends thereon from the 
earnings of the institution in the same way that shareholders participate 
in the profits of commercial banks, the Court would have held that its ex- 
clusion from the bank-taxing classification rendered the Act invalid. 

The second deduction is that any savings institution having shares of 
stock upon which it is permitted to pay dividends may fall within the class 
contemplated by the Bank Stock Tax Act, even though that Act excludes 
“savings banks” from its operation. 

This brings us to a consideration of the actual status of the petitioner. 

The Paterson Savings Institution was incorporated under the provi- 
sions of a special Act of the Legislature (P. L. 1869, p. 1265). Its period 
of existence was limited to twenty years. It was authorized to issue capi- 
tal stock to the amount of $100,000, divided into shares having a par value 
of $100 each. It is empowered to regulate the rate of interest allowed to, 
depositors so that they shall receive a just proportion of the profits upon 
the business of the corporation. The only restriction upon the declara- 
tion of dividends upon the stock of the corporation is that such dividends 
shall not be paid out of capital, nor at any time when losses equal or ex- 
ceed gains. It also is given broader loaning powers than are enjoyed by 
savings banks organized under the general Act. 

The general Act concerning savings banks was passed in 1876 (P. L. 
1876, p. 341; Rev. 1877, p. 1058; P. L. 1906, p. 348). By a supplement to 
this Act, passed in 1888 (P. L. 1888, p. 264) it was provided that any sav- 
ings bank or savings institution theretofore or thereafter created under any 
law of this State, at any time before the expiration of its charter, or of the 
period named in its certificate of organization, might extend its existence 
for any period not exceeding fifty years. The supplement further provid- 
ed that “every such savings bank shall be subject to such general laws on 
the subject of taxation as shall apply to other savings banks.” In con- 
formity with the requirement of the Constitution as amended in 1875, this 
Act was general in its application, but the history of the legislation indi- 
cates that it was intended primarily to permit the Paterson Savings Insti- 
tution, whose charter was about to expire, to extend the period of its cor- 
porate existence. Whatever may have been the genesis of the statute, the 
fact is that the Paterson Savings Institution availed itself of the privilege 
which the Act conferred and continues by virtue thereof to exercise its 
corporate powers. It is further to be noted that this corporation has not 
availed itself of the privilege provided in the Savings Bank Act (Revision 
1877, p. 1068, sec. 52) that any savings institution then existing might, if 
it desired, come under and be subject to the provisions of that statute. 

The Paterson Savings Institution, therefore, in its origin and in its 
operation, is sui generis. Its corporate powers are derived, not from the 
oe statutory authority for the incorporation of savings banks, but 

rom the Act of 1868, under which it was organized, and, apparently, under 


the supplement of 1888 under which its corporate existence was continued, 
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The Savings Bank Act expressly provides that it shall not apply to 
any savings bank organized under a special charter as a stock company 
prior to March 8, 1877, except as to certain sections. An examination 
of these excepted sections shows that their application to the Paterson 
Savings Institution in no wise impairs the fundamental powers which dif- 
ferentiate it from all other savings banks. We need not discuss these 
differences in detail but simply point out that in two determinative char- 
acteristics, the Paterson Savings Institution is, in its operation, distin- 
guishable from all other savings institutions. The first is that it is a cor- 
poration having a capital stock; the second is that the shareholders as 
such participate in the gains and profits of the business. In these respects 
the Institution has no similarity to other savings banks which are essen- 
tially and by force of law associations in which the depositors are the sole 
participants in the net profits; it is precisely similar to ordinary banks 
of deposit and discount whose net earnings inure to the stockholders. 

We are, therefore, of the opinion that the Paterson Savings Institu- 
tion is within the class of banking associations made subject to a special 
scheme of taxation by the Bank Stock Tax Act of 1918, notwithstanding 
the provision of section 11 of that Act. This section reads as follows: 
“Savings banks incorporated as such under the laws of this State relative 
thereto, as distinguished from other banks, banking associations and trust 
companies, shall be exempt from taxation under this Act.” Had the 
object of the legislative draftsman been expressly to exclude the Paterson 
Savings Institution from the purview of the exempting provision, words 
more apt to express the purpose could hardly have been chosen. This 
institution was not incorporated under the laws of the State relative to 
savings banks and it is not, as has been shown, in important particulars, 
distinguished from other banks, banking associations and trust com- 
panies. 

The result of these conclusions is that the shares of the petitioner 
should be assessed in accordance with the provisions of the Bank Stock 
Tax Act. As to the real property of the petitioner we are of the opinion 
that the judgment of the County Board with respect thereto should be 
affirmed. If and when the new valuation is duly made the assessments 
upon the petitioner’s personal property under review should be cancelled 
and a judgment entered substituting therefor an assessment levied in 
accordance with the views herein expressed. 





IN RE STEVENS INSTITUTE OF TECHNOLOGY. 


(State Board of Taxes and Assessment, Mar. 25, 1924). 
Taxation—Practice and Exhibition Fields Connected with Institute—Exemption 
Act Held Not to Apply. 

In the matter of the application of Stevens Institute of Technology 
for the cancellation of the tax assessment for the years 1922 and 1923 on 
property situate in the City of Hoboken, County of Hudson and State of 
New Jersey. 

Mr. John Milton for the Petitioner. 

Mr. Horace L. Allen for the Respondent. 


By Mr. JESS: The appellant claims exemption from taxation for 
two tracts of land owned by it in the City of Hoboken. The land is used 
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as practice and exhibition fields in connection with the Institute’s depart- 
ment of physical education. 

The tracts of land involved are Plots 27 and 33. Plot 27 was held to 
be not exempt from taxation by the Supreme Court in the case of The 
Trustees of Stevens Institute v. Bowes, 78 N. J. L. 205. Plot 33 is con- 
nected with Plot 27 and is used for the same purpose. No college buildings 
are erected upon either plot. Unless, therefore, there has been some change 
in fact or in law which would make it inapplicable, the decision in the 
above cited case is dispositive of the question to be decided on this appeal. 

The use of the property is substantially the same as it was when the 
Supreme Court held it to be taxable. The appellant contends, however, 
that since that case was decided it has established and maintains a course 
of physical education which all students are compelled to take as a part 
of their training, and that the land in question is used for the athletic ac- 
tivities incidental to this course. ‘ 

We think that this fact does not affect the basis of the Supreme 
Court’s finding. Mr. Justice Parker, speaking for the Court, said: “The 
president testifies that an athletic field is a distinct necessity in connection 
with the obtaining of a higher degree of efficiency in instruction. Con- 
ceding this for the sake of argument, we are unable to see that it brings 
the athletic field within the exemption of the statute. The exemption con- 
ferred is of land both necessary to the fair use and enjoyment of the 
buildings and ‘whereon the same are situated.’ It cannot be said that the 
buildings on the main block are ‘situated’ on land in another block which 
was acquired long after they were erected, nor do we think that the gen- 
eral athletic needs of students at an institution of learning make a neigh- 
boring athletic field necessary to the fair use and enjoyment of the build- 
ings.” 

The establishment of a department of physical education accompan- 
ied by the erection on the athletic field of a building devoted to the uses 
of the department might create a situation to which the Court’s ruling 
would not apply. But the mere addition to the curriculum of a course in 
physical training does not, in our opinion, differentiate the present status 
from that upon which the Supreme Court founded its decision in the ear- 
lier case. 

Nor has there been any change in the law which might be construed 
to aid the appellant’s cause. The exempting provision of the Tax Act ap- 
plicable to the situation still imposes “a double test, to be applied for the 
purpose of determining whether or not a given parcel of land is entitled to 
exemption from taxation—first, is it the very tract upon which the build- 
ing was erected, or does it include land acquired at a period subsequent to 
the erection of the building? Second, if it is the tract upon which the 
building was erected, then is all of it necessary for the fair enjoyment of 
the building? Lands which do not meet this double test cannot escape tax- 
ation.” Sisters of Charity v. Cory, 73 N. J. L. 699, 703. 

It follows from the decisions cited that the action of the Hudson 
County Board of Taxation was right in affirming the assessment under re- 
view and the appeal must, therefore, be dismissed. 
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IN RE SISTERS OF ORDER OF ST. DOMINIC. 


(State Board of Taxes and Assessment, Dec. 18, 1923). 
Taxation—Orphan Society Corporation—Use of Buildings not Within Purview 
of Exemption Act. 

In the matter of the application of The Sisters of the Order of Saint 
Dominic, of Sea Isle City, a corporation of New Jersey, for exemption 
from the tax assessment for the year 1923 on property situate in the City 
of Sea Isle City, County of Cape May. 

Mr. Charles K. Landis, Jr., for the Petitioner. 

Mr. Andrew C. Boswell for the Respondent. 





By Mr. JESS: Exemption of property from taxation is sought on 
this appeal. The petitioner is a corporation organized under the Act of 
April 21, 1898, to incorporate associations not for pecuniary profit. The 
objects of the corporation, as stated in its certificate, are: 

(a) The care, maintenance and education of orphan and other chil- 
dren. 

(b) The instructions of such children in some useful trade and em- 
ployment of such children and others in some useful branch of manu- 
facture. 

(c) The maintenance of a sanatorium for the care and treatment of 
sick and disabled persons. 

The property of the petitioner, located in Sea Isle City, consisting of 
three lots of land, dwelling houses erected thereon and furniture used 
therein, was assessed by the local assessor and the assessment sustained by 
the Cape May County Board of Taxation. 

The evidence shows that the dwelling houses are used during the 
summer months as places to which the Sisters of the Order, who are teach- 
ers in the parochial schools may resort for brief periods of rest and relax- 
ation, at a low weekly cost for rooms and food. This is the only purpose 
for which the buildings are used, except for the incidental religious wor- 
ship and devotions. e 

Section 203, subdivision 4 of the General Tax act (Revision of 1918) 
as amended, Laws of 1922, page 678, provides that the exemptions therein 
specified “shall apply only where the association, corporation or institution 
claiming the exemption, is incorporated or organized under the laws of 
this State, and authorized to carry out the purposes on account of which 
such exemption is claimed.” 

The petitioner fails to meet this requirement of the statute. Even if 
we assume that the buildings are used for a purpose which, under the Tax 
Act, would entitle them to exemption, the claim for exemption is based 
upon a use which is not within the objects or purposes which the corpora- 
tion, by its charter, is authorized to carry out. 

The appeal must therefore be dismissed and the action of the Cape 
May County Board of Taxation affirmed. 
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IN RE MORRIS CANAL & BANKING CO. 


(State Board of Taxes and Assessment, Mar. 18, 1924). 
Taxation—The Morris Canal—Responsibility for Taxes on the Taxing Date— 
Legislative Act Held Paramount to “Agreement.” 

In the matter of the application of Morris Canal and Banking Com- 
pany, Trustee for the State of New Jersey, for the cancellation of the 
tax assessments for the year 1923 on property situate in the Townships of 
Roxbury, Rockaway, Montville and Denville, Borough of Rockaway and 
Town of Boonton, in the County of Morris, the Township of West Mil- 
ford and City of Clifton in the County of Passaic, and the Townships of 
Washington and Mansfield, Borough of Washington and Town of Hack- 
ettstown, in the County of Warren. 

Mr. Henry B. Kummel, Trustee, for the Petitioner. 

Mr. Charles A. Rathbun, for the Township of Roxbury. 

Mr. James H. Bolitho, for the Township of Rockaway. 

Mr. S. C. Garrison for the Township of Montville and Town of Boon- 


Mr. David F. Barkman for the Township of Denville. 
Mr. William B. Gourley for the City of Clifton. 


By Mr. JESS: These appeals bring before the Board assessments 
for the taxes of 1923 leviel by the several taxing districts against prop- 
erty owned, at the time of the assessment, by the Morris Canal and Bank- 
ing Company, and in the possession of the Lehigh Valley Railroad Com- 
pany as lessee. Cancellation of the assessments is sought on the ground 
that all the property affected was in the ownership of the State of New 
Jersey during the entire year of 1923. This claim is predicated upon the 
following state of facts: 

By Chapter 212 of the Laws of 1922, the Legislature provided for 
the acquisition by the State of the Morris Canal, in whole or in part. 
Commissioners were appointed by this Act to negotiate and agree with the 
Morris Canal and Banking Company and the Lehigh Valley Railroad 
Company upon the terms of transfer of the Morris Canal to the State. 
The term “Morris Canal” was defined in the Act to include all of the 
property, lands, rights, easements, privileges and franchises vested in 
the Canal Company and acquired by the Lehigh Valley Railroad Company 
as lessee. The Commissioners were authorized to carry out the terms of 
any settlement which might be agreed upon, and by proper instruments 
in writing, approved as to form by the Attorney-General and signed by 
the Governor, to convey to the railroad company or the canal company 
the State’s right, title and interest in the canal property. The only limita- 
tion imposed by the Act upon the plenary powers of the Commissioners 
was that they should not make any settlement obligating the payment of 
any sum of money by the State to the railroad or canal company or any 
other person. 

In pursuance of this statutory authority the Commissioners entered 
into an agreement with the railroad company and the canal company, 
under the terms of which the companies agreed to convey in fee to the 
State certain lands which include those involved in this proceeding. The 
date of this agreement is November 29, 1922. The transfer by deed was 
made on March 1, 1923, until which time the Lehigh Valley Company 
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remained in physical possession of the canal. Rents extending beyond 
January I, 1923, were apportioned as of that date and rents for any period 
prior thereto became the property of the railroad company. It was stip- 
ulated in the agreement that the companies should not “be responsible for 
any taxes assessed for the calendar year 1923 or for any period after 
January I, 1923, on the property conveyed and transferred or to be 
conveyed and transferred.” By Act approved February 28, 1923, P. L. 
1923, p. 34, title to the canal property was vested in the Morris Canal and 
Banking Company, in trust for the State. 

Upon these facts it is insisted on behalf of the State that the assess- 
ments under review should be cancelled. 

The decision depends, in our opinion, upon the answer to a simple 
question: Was the property entitled to exemption on October 1, 1922? 
If the answer be in the negative then the appeals must fall. 

The General Tax Act (Revision of 1918, Section 202) provides that 
“All property . . . not expressly exempted by this Act or excluded 
from its operation shall be subject to taxation annually. . . . All 
property shall be assessed to the owners thereof with reference to the 
amount owned on the first day of October in each year.” 

Section 401 requires the assessor to value the real property situated 
in his taxing district at such price as, in his judgment, it would sell for on 
October 1st. Thus the ownership and the valuation must be determined 
with reference to that date. 

“It follows almost necessarily that exemptions from taxation must 
be as of that day, and that land is not exempt because subsequently it 
passes to an owner who is exempt.” That was the opinion of the Su- 
preme Court, written by Mr. Justice Swayze, in the case of Mayor and 
Aldermen of Jersey City v. Montville Township, 85 Atl. 838, and which 
was affirmed by the Court of Errors and Appeals, 91 Atl. 1069. In that 
case it appeared that on May 2oth, (that then being the assessing date) 
1911, the property subject to the tax in dispute belonged to the Jersey 
City Water Supply Company and was assessed to that corporation. On, 
October roth that Company conveyed the property to the Mayor and 
Aldermen of Jersey City and the City claimed exemption from the whole 
or a portion of the tax. 

The Court held that the ownership of the property on May 2oth fixed 
its status under our taxing Act. “The fact that the property is exempt at 
some time before the tax is payable is not important. Under our statu- 
tory scheme, taxes are imposed not for a particular year, calendar or fiscal, 
but on a particular day. State v. United N. J. R. R. & C. Co., 76 N. J. 
Law 72, 78; 68 Atl. 796.” 

That decision is controlling in this case. 

The property of the State of New Jersey is expressly exempted from 
taxation under Section 203 of the General Tax Act, sub-division (2). The 
property on which the challenged assessments were levied is, at the pres- 
ent time, in our view, such property, even though the legal title is in a 
corporation. But it was not such property on October 1, 1922. Even if 
we assume that the date of the agreement made by the Commissioners for 
the acquisition of the canal property may be taken as the time from which 
the State’s equitable ownership began, that was a period nearly two months 
subsequent to the taxing date. We do not think that assumption is war- 
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ranted. The actual conveyance was not made until March 1, 1923, and 
either that date or the date of the approval of the Act vesting title to the 
property in the Morris Canal and Banking Company, in trust for the 
State, namely February 28, 1923, would seem to fix the time as of which 
ownership passed to the State. But whether the earlier or the later date 
be taken, the fact remains that at the time as of which the assessor must 
determine ownership and value the canal property was subject to taxa- 
tion. 

We do not overlook the stipulation in the agreement between the Com- 
missioners and the canal and railroad companies that the latter should not 
“be responsible for taxes assessed for the calendar year 1923 or for any 
period after January I, 1923, on the property conveyed.” We cannot in- 
terpret this provision as having the object of cancelling the assessments 
made in 1922 upon the canal property. Certainly it cannot have that ef- 
fect. Exemptions from taxation can be conferred only by express legis- 
lative act. Hanover Tp. v. Camp Meeting Ass’n, 68 Atl. 753. The provi- 
sion in the agreement as to taxes does not purport to cancel. the assess- 
ment for taxes against the canal property which had then been made, but 
merely is a covenant to relieve the former owner from the payment of 
taxes. We do not think this provision could operate to deprive the tax- 
ing districts of a right which already had accrued to enforce revenue requi- 
sitions against the property in question. 

The assessments upon this property constituted a part of the ratables 
of the taxing districts in which it is situate. It was taken into account in 
the apportionment of State and County taxes as well as being a factor in 
the computation of the tax rate for local purposes. While it is true that a 
supplement to the Tax Act (P. L. 1910, p. 79) provides a method of reim- 
bursing taxing districts for sums paid to the State and County on the basis 
of ratables subsequently reduced, the districts have no means of recouping 
losses in local taxes. 

The Board’s attention has been called to Chapter 77 of the Laws of 
1924 which provides that the canal property shall be deemed to be the 
property of the State of New Jersey so long as title is vested in the Morris 
Canal and Banking Company in trust for the State. 

There is nothing in this Act which imports any intention of the Legis- 
lature to give it a retroactive effect, and, if there were, it would be opera- 
tive not earlier than February 28, 1923, which was the date of approval 
of the Act vesting title to the property in the Morris Canal and Banking 
Company. 
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N. J. BAR ADMISSIONS, FEBRU- 
ARY TERM, 1924. 


The following were admitted as 
attorneys by the Supreme Court at 
the February Term, 1924: 

ATLANTIC City. 

Farley, Paul J., 49 Real Estate 

& Law Bldg. 


McAllister, Robert N., 4 N. Tex- 
as Ave. 

Surran, C. Bruce, Union Nat’l 
Bank Bldg. 

BAYONNE. 

. Dineen, John E., Jr., 29 W. 8th 

t. 

McGeehan, John J. B., DeWitt 
Theatre Bldg. 
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Zinader, Nathan, DeWitt Theat- 

tre Bldg. 
Jersey City. 

Cullum, Paul F., 71 Prospect St. 

Duff, Leo E., 47 Van Reipen Ave. 

Friedman, Samuel A., 15 Ex- 
change Place. 

King, Howard P., 141 Franklin 
St. 

Meehan, John Joseph, 317 Fair- 
mount Ave. 

Piga, Stephen Paul, 15 Exchange 
Place. 

Rolnick, Joseph, 15 Exchange 
Place. 

NEWARK. 


Biddelman, Lena, Room 
810 Broad St. 

Brittingham, Harry L., 
Union Bldg. 

Caruso, Gerald Anthony, First 
Nat’l Bank Bldg. 

Cohen, Raymond Henry, 
Market St. 

Downes, John S., Essex Bldg., 
30 Clinton St. 

Fitzgerald, John T., Room Io, 
800 Broad St. 

Gash, Frances, 38 Monmouth St. 

Jessurum, Lucille, 613 High St. 

Kirsch, David Monroe, Market 
St. 

Meeker, W. Durward, 128 Mar- 
ket St. 

Reilly, Bernard A., 168 Polk St. 

Rothbard, Samuel Lawrence, 
Chamber of Commerce Bldg. 

Seiff, Samuel, 770 Hunterdon St. 

Sena, Peter A., 776 Broad St. 

Silver, Maurice A., Prudential 
Bldg. 
‘ Sorenson, Henry J., 810 Broad 

t 


1005, 


1014 


164 


Tokarski, Casimir, 810 Broad St. 


PATERSON. 
Alexander, Sidney, 126 Market 
St. 
Cohn, David, 140 Market St. 
Kittay, Minna, 553 E. 25th St. 
Rittenberg, Paul, 438 Main St. 
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Shulman, Albert M., 126 Market 


St. 
Van Auken, Chas. S., 140 Mar- 


ket St. 
OTHER PLACES. 

Beckhoff, Esther, 128 Market St., 
Perth Amboy. 

Bernard, Wilbur J., 228 Henry 
St., Orange. 

Bonanno, James V., 77 River St., 
Hoboken. 

Clarick, Joseph J., 80 First St., 
Elizabeth. 

Comen, Louis M., 77 Willowdale 
Ave., Montclair. 

Deegan, Jas. J., 159 Market St., 
Perth Amboy. 

Feaster, George Lawrence, Bab- 
cock Bldg., Plainfield. 

Fisher, C. Lloyd, Flemington. 

Gregory, George Washington, 84 
Flagler St., Morristown. 

Gurtman, William N., Lawyer’s 
Bldg., Passaic. 

Heller, Samuel, 106 Quincy St., 
Passaic. 

Herer, William Victor, 146 Irv- 
ing St., Rahway. 

Hicks, Douglas M., Nat’l Bank 
Bldg., New Brunswick. 

Holl, Andrew G., 83 Arsdale 
Terrace, East Orange. 

Kelley, John Howley, 410 Lewis 
St., Town of Union. 

Kelsey, David, 305 Amer. Me- 
chanic Bldg., Trenton. 

Kent, Francis I. A., 42 Amherst 
St., East Orange. 

Kunzman, Ira, 161 E. Front St., 
Plainfield. 

Mark, George Samuel, 31 Nas- 
sau St., New York City. 

O’Toole, John F., 224 Park Ave., 
Cliffside. 

Orlando, Samuel P., Carlisle, Pa. 

Rubinstein, David Martin, 33 
Broadway, Camden. 

Seaman, Bradford C., 525 Main 
St., East Orange. 

Segal, Mordicai, 


616 Jackson 
Ave., Elizabeth. 
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Siris, Raymond L., 535 Federal 
St., Camden. 

Stickle, Wilmer F., Newton. 

Vaughan, Griffith B., 123 Speed- 
well Ave., Morristown. 

Waldman, Henry S., 213 West- 
field Ave., Roselle Park. 

Weinberg, Leo L., 31 Harrison 
Ave., Harrison. 

Wittreich, Andrew O., 77 River 
St., Hoboken. 


The following were also admitted 
as Counselors at the same term: 
Jersey City. 
Grimminger, J. William, 921 Ber- 
gen Ave. 
Hordes, Hyman, 461 Central 
Ave. 
McCombe, I. Ross, 586 Newark 
Ave. 
Miller, Max J., 250 Jackson Ave. 
Nimmo, David A., 75 Montgom- 
ery St. 
Paladeau, N. Louis, 15 Exchange 
Place. 
Pesin, Samuel, 155 Central Ave. 
Raskin, Alexander, 1 Exchange 
Place. 
Stemer, David H., 15 Exchange 
Place. 
NEWARK. 
é Anderson, J. Glenn, 31 Clinton 
t. 
¢ Auerbacher, Louis, Jr., 790 Broad 
t 


St 


Azzoli, William V., 142 Market 


Dreskin, Samuel, 128 Market St. 

Eber, Benjamin, 185 Market St. 

Goldstein, Gustave L., 800 Broad 
St. 

Gorman, William F., 786 Broad 
St 


Greene, Israel B., 790 Broad St. 
Hauptman, Jacob, 31 Clinton St. 
Klein, Seymour, 20 Clinton St. 
Lowits, Philip, 9 Clinton St. 

Maurer, Maurice S., 763 Broad 


St. 
Mindes, Bernard, 20 Clinton St. 


Pitney, Shelton, Prudential Bldg. 

Press, Abe, 409 Springfield Ave. 

Silverman, Jacob W., 185 Mar- 
ket St. 

Silverstein, Harry, 800 Broad St. 

Steiner, Harry, Chamber of 
Commerce Bldg. 
‘ Ward, Frederick J., 790 Broad 

t. 

Weinstein, Irving, 31 Clinton St. 

OTHER PLACES. 

Applegate, Wilton T., 217 Smith 
St., Perth Amboy. 

Babcock, George W., 238 Main 
St., Hackensack. 

Beard, William M., Post Office 
Bldg., Westfield. 

Cahn, Mitchell, 614 Bergenline 
Ave., West New York. 

Campbell, William H., Jr., 790 
Broad St., Newark. 

Cella, Andrew M., 36 East State 
St., Trenton. 

Cohen, Philip, 207 Broad St., 
Elizabeth. 

Cogan, William J., 98 Ave. C, 
Bayonne. 

Conrad, Warren F., 49 Broad 
St., Elizabeth. 

Gedney, Stanley L., Jr., 525 Main 
St., East Orange. 

Gold, George, 125 Ellison St., 
Paterson. 

Hendrickson, James A., 103 East 
Front St., Red Bank. 

Josephson, Louis, 724-25 Broad 
St., Trenton. 

Kemeny, Paul C., 175 Smith St., 
Perth Amboy. 

Koch, Paul, 9 East 41 St., New 
York City. 

Leslie, Jesse B., 78 Main St., 
Hackensack. 

Lobsenz, Meyer, 160 Market St., 
Paterson. 

Megill, Joseph R., 733 Mattison 
Ave., Asbury Park. 

Rinaldi, Frank J., 14 Bergenline 
Ave., Town of Union. 

Simon, Minnie, Hobart Trust 
Bldg., Passaic. 
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Stuhr, Thomas M., 77 River St., 
Hoboken. 

Tomlinson, Jay B., Park St., 
Bordentown. 





N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM, 1924. 


ATTORNEYS’ QUESTIONS. 


1. The Legislature passed an act 
entitled “An act to reorganize the 
local government of the City of 
Trenton and for other purposes.” 
By one of its sections it gave the J. 
S. Railroad Company the right to 
run its railway in F. Street. What 
constitutional provisions did the act 
violate ? 

2. The City of Jersey City, by 
ordinance, provided that every auc- 
tioneer should pay an annual license 
fee of $50 if he were a citizen of 
New Jersey; citizens of other states 
to pay $200; aliens $500. A, a citi- 


zen of New York, having refused 
to pay the $200 fee, certioraried the 


ordinance. What should the Su- 
preme Court do? 

3. Jones died, leaving a_ will, 
whereby he devised certain real es- 
tate to his wife in fee, with a condi- 
tion, however, that if she remarried, 
the real estate should at once go to 
his sons John and George. The 
widow, not having remarried, join- 
ed with the sons in a contract to 
sell the real estate. Could they give 
good title? 

4. Draw a deed of bargain and 
sale with general warranty. (Omit 
all other covenants and the descrip- 
tion. ) 

5. Jones, the owner of real estate 
made a mortgage to Smith, Jones’ 
wife not joining therein. Jones and 
wife thereafter conveyed to one 
Brown. Smith foreclosed his mort- 
gage, making only Brown and wife 
defendants, and bought in the prop- 
erty. Having contracted to sell, the 
purchaser refuses to take title, 
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claiming that Jones’ wife has an 
equity of redemption. What do you 
say? 

6. A gave a chattel mortgage to 
B, for cash loaned him at the time 
of its execution. B failed to record 
it. Thereafter A gave a chattel 
mortgage on the same goods to G 
to secure him for moneys loaned 
him some years before B’s mortgage 
was given. This mortgage was duly 
recorded. On a conflict between the 
two mortgages B claimed priority 
on the ground that C’s mortgage 
was given for a past consideration. 
What do you say? 

7. Brown made an oral contract 
with Jones on March 1, 1922, that 
he (Brown) would sell goods for 
Jones for one year from April 1, 


1922, at a commission of I0 per 


cent. on gross sales, to be paid at 
the expiration of the contract. 
Jones having failed to pay the com- 
missions, Brown sued him. In his 
complaint he inserted two counts— 
one on the contract and one quan- 
tum meruit. 

(a) Could he recover on either 
count? 

(b) Was the contract admissible 
in evidence on the second count? 

8. Jones being indebted to Smith 
in $1,000 gave him his bond for 
that amount, due July 1, 1923, with 
Brown as surety. On July I, 1923, 
Jones paid Smith $500 on account ; 
whereupon Smith, without Brown’s 
knowledge, agreed to wait three 
months for the balance. At the ex- 
piration of that time, this balance 
being unpaid, Smith sought to hold 
Brown. Could he do so? 

g. A sold merchandise to B, de- 


. livered it to a railway company for 


transportation to B, sending to B a 
negotiable bill of lading. B having 
become insolvent, A served on the 
railway company, which had the 
goods in its possession in transit, 
due notice of his claim to exercise 
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the right of stoppage in transitu. 
What else, if anything, must he do 
to recover possession of the goods ? 
10. What is the liability for neg- 
ligence in the case of (a) a carrier 
at iatide. (b) a carrier of passen- 
gers and (c) a carrier of live-stock? 
11. A promissory note was made 
payable in installments, with a 
clause providing that in default in 
payment of interest the whole prin- 
cipal sum should become due imme- 
diately, and providing that 6 per 
cent. of the principal be paid as at- 
torney’s compensation for collec- 
tion. Was the instrument negoti- 
able? 


12. A testator in a clause of his 
will made the following bequest: “I 
give and bequeath to A, absolutely 
and forever, 175 shares of my com- 
mon stock of the XYZ Company.” 
(a) Is this legacy general or speci- 
fic? (b) From what time should 
the legatee receive the dividends? 

13. A few hours before the testa- 
tor’s death a will was drawn for 
him by an attorney. The testator 
stated at the time that the will, as 
drawn, expressed his testamentary 
intent. Execution was postponed 
until the testator should feel strong- 
er. He died before executing the 
will. Can the will be admitted to 
probate as a nuncupative will? 

14. What is the difference in 
equity between a necessary party 
and a proper party? 

15. A paid off a mortgage on the 
land of B upon B’s promise to exe- 
cute a new mortgage to A for the 
amount advanced. B failed to do 
this. Seven years later A brought 
an action in Chancery to compel 
specific performance of B’s contract 
to execute the mortgage, and to 
foreclose a lien on the land therefor. 
Should A succeed 
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mandatory and a prohibitory injunc- 
tion. 

17. What is the nature of dam- 
ages (a) in an action of trover and 
conversion? (b) in an action of 
trespass quare clausum fregit? 


18. In an action by plaintiff to 
recover the part of purchase price 
paid on a contract to purchase real 
property on the ground of fraud in 
the defendant’s representations, the 
plaintiff proved that, after the ex- 
ecution of the contract, the defend- 
ant made an affidavit in which he 
swore that the rents were approxi- 
mately $35 monthly, whereas they 
were only $25, and that the taxes 
were less than they actually were. 
Defendant moves for a non-suit. 
Rule on the motion. 


19. A left his plow with B at B’s 
request. B’s premises, with the 
plow on them, passed to C. C lent 
the plow to D, who used it and re- 
turned it to C. Later A learned of 
the use of the plow by D and de- 
manded the plow of D. D refused 
and A sued him for conversion. 
Judgment for whom? 


20. Defendant was convicted of 
murder in the first degree. He was 
living apart from his wife, under 
articles of agreement that he would 
not molest her. His wife and de- 
cedent, to the knowledge of defend- 
ant, occupied the same department. 
Defendant bought a revolver and at 
night went to his wife’s house, pried 
open a window and found decedent 
in bed with his wife. Decedent 
awakened, made a motion to get an 
axe, when defendant shot him. De- 
fendant pleaded provocation and 
self-defense. The trial court ruled 
that neither defense was available, 
and defendant assigned this ruling 
for error. Should the judgment be 
reversed ? 

21. How is a suit for separate 
‘maintenance commenced in Chan- 
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cery, and what grounds for relief 
must be averred? 

22. B, the holder of fifteen shares 
of stock of a corporation of which 
he was a director, assigned his 
stock to C, in trust for his, B’s, 
daughter. What was his status as 
a director? 


23. F made a bond and mortgage 
to G, payable in one year. Before 
signing F objected to the date of 
the maturity, and G agreed with 
him orally that he would not ask for 
payment for three years. At the 
end of a year G started foreclosure 
proceedings and F interposed as a 
defense the above agreement. 
Should F succeed ? 


24. How may the public laws of 
another state be proved? 


25. A and B, his wife, were sued 
upon a promissory note. Draw an 
answer by the wife alleging that she 
signed the note as surety for her 
husband. 


26. A replevied goods in posses- 
sion of J. The latter wished to have 
the same released. How may he 
do it? 

27. After the issuance and entry 
of a writ of attachment the defend- 
ant died. In whose name as defend- 
ant does the suit proceed? 


28. A lawyer who had studied 
with a member of the Bar, upon 
commencing practice sent a circular 
to the clients of his preceptor, noti- 
fying them of the fact and that he 
would be pleased to represent them. 
Was this ethical? 

29. What is the first process up- 
on filing a bill in Chancery? Who 
serves it, when and how must it be 
served? 


30. In a Chancery suit it was 
deemed necessary to make the hus- 
band of a married woman a party. 
His Christian name not being 
known, how can it be done? 


155 


CouUNSELORS’ QUESTIONS. 

1. The Legislature passed an act 
providing that no candidate for the 
Legislature should contribute more 
than $500 to his election, and that 
if he, by the judgment of a Su- 
preme Court Justice, had been 
found to have done so his certificate 
of election should be declared void 
by said Justice. A Justice of the 
Supreme Court, on such finding, de- 
clared void the certificate of elec- 
tion of a member of the legislature. 
What was the effect of said finding? 

2. (1) What is the term of of- 
fice of the Justices of the U. S. Su- 
preme Court? (2) Of the judges 
of the U. S. Circuit Court of Ap- 
peals? (3) Of the U. S. District 
Court ? 

3. A by his will devised a tract of 
land to his son, B, and his heirs by 
his then wife C. B died after the 
testator, leaving two children by his 
wife C and two children by his 
wife, D, whom he had married after 
C’s death, and also leaving D him 
surviving. Where did the title go? 

4. Draw, 1n the fewest possible 
words, a lease for three years (omit 
description) with covenant against 
assigning and subletting and against 
nuisances. 

5. Testator devised his farm A to 
his son John if he married Mary 
Jones within one year after testa- 
tor’s death. To his son James he 
gave his farm B; James’ title, how- 
ever, to go to his son Peter if James 
failed to marry Ann Smith within 
one year. Both Mary Jones and 
Ann Smith died, unmarried, before 
the testator. What became of the 
devises ? 

6. A, a farmer, gave a chattel 


‘mortgage to B in March, 1920, upon 


all seeds and crops of whatever kind 
and description “now in the ground 
or hereafter to be planted on my 
farm” (describing it). The mort- 
gage was duly recorded. The com- 
































































plainant filed a bill to foreclose the 
mortgage in 1G22, and had a receiv- 
er appointed, who took possession 
of the 1922 crops. The Sheriff also 
claimed this crop under an execu- 
tion of D against A, recovered after 
the mortgage, insisting that an un- 
planted crop could not be made the 
subject of a chattel mortgage. De- 
cide. 

7. A recovered a _ judgment 
against B in the High Court of Jus- 
tice in England in January, 1912; 
he recovered another judgment 
against B in the Supreme Court of 
New York, January, 1914. He sued 
B on his two judgments in the Su- 
preme Court of this state by sum- 
mons issued May 1, 1920, alleging 
the two judgments in separate 
counts of his complaint. B an- 
swered. setting up the six years 
statute of limitations to each count. 
A moves to strike out. Decide. 


8. A, being indebted to B, gave 
him a power of attorney to collect 
the rents of his (A’s) real estate, 
and apply them to the payment of 
his debt, until the debt was paid. 
A was duly declared of unsound 
mind in lunacy proceedings in 
Chancery before B’s debt was paid. 
Both B and A’s guardian claimed 
the rents accrued after the guar- 
dian’s appointment. Who was en- 
titled ? 

g. Jones sold to Smith 2,000 bas- 
kets of peaches, to be paid for in 
five days, delivery to be made as 
demanded by ’phone order by 
Smith. One thousand baskets were 
delivered and paid for, the other 
1,000 remained in Jones’ possession, 
not paid for. Smith having failed 
to pay for this last 1,000, Jones 
sold them at a large advance over 
the contract price. Smith sued 
Jones for this profit. Could he re- 
cover? 


10. Brown borrowed a_ horse 
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from Smith, agreeing to return it 
at four o’clock. He came back with 
it at half-past four, and while about 
entering Smith’s stable, the horse, 
without Brown’s fault, was struck 
by an automobile, negligently driven 
by Green’s chauffeur, and killed. 
Smith sued Brown and Green. 
Against whom could he recover. 


11. A promissory note, upon 
which plaintiff seeks to recover 
$550, was made by defendant to X, 
who transferred it for value by en- 
dorsement to plaintiff. The note, 
by the agent of X, without the as- 
sent of the defendant, had been al- 
tered from $55 to $550. There was 
nothing on the face of the note to 
give notice of any infirmity in it. 
Verdict for whom, and for what 
amount, if any? 

12. A died, leaving a will con- 
taining the following provisions: 
“All the remainder of my personal 
property I give and bequeath to my 
husband B;” “Out of the proceeds 
of the sale of the real property the 
executor is directed to pay $700 to 
B, $500 to X, my son by a prior 
marriage, and $1 to Y, another son 
by a prior marriage, and no more, 
since Y is a spendthrift.” B died 
six weeks before A, leaving no chil- 
dren born of A and B. Who gets 
the personal property, and in what 
shares ? 

13. A, an unmarried woman, 
died intestate possessed of personal 
property only. An illegitimate son 
survived her. What, if anything, 
does he take of his mother’s estate ? 

14. What degree of proof is 
necessary to warrant a decree re- 
forming a written instrument ? 

15. In 1914 A purchased land 
from B, who gave a deed to A for 
the same. In 1916 C took a con- 
veyance of the same land from B 
and paid consideration therefor. C’s 
deed was executed in Kansas before 
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a notary public of the state, with a 
clerk’s certificate attached, and 
promptly recorded in the county 
where the land was situated. A did 
not record his deed until 1918. C 
being in possession, what proceed- 
ing should be taken by A to deter- 
mine the title and for whom should 
judgment go? 

16. A and B, conspiring together, 
fraudulently obtained from C a 
large sum of money, the exact 
amount of which was unknown to 
B. A and B had agreed to divide 
the money received; but A refused 
to tell B how much he had received, 
or to divide. B filed a bill for an 
accounting and division. Should he 
succeed ? 

17. A railroad company con- 
structed an embankment over the 
R River. Five years later it leased 
the railroad to the X Company, 
which maintained the embankment 
as it was. The lease was for 999 


years. The plaintiff is an owner of 
adjoining lands, which have been 
injured by the embankment. Plain- 


tiff sued for damages. Defendant 
pleaded (1) that it merely main- 
tained the embankment as it was, 
(2) and that it was in possession 
under a lease for 999 years, and that 
the lessor was responsible. Plain- 
tiff moved to strike out the answer. 
Rule on the motion. 

18. A city ordinance made it un- 
lawful to coast on certain streets. A 
boy, contrary to such ordinance, 
while coasting on a_ prohibited 
street, crossed a trolley track, col- 
lided with a trolley car and was in- 
jured. Action was brought against 
the trolley company for the injur- 
ies sustained. There was evidence 


to show that the motorman was 


negligent in the operation of the 
car. Is the company liable? 

19. In 1863 the City of New 
Brunswick passed an ordinance re- 
lating to shade trees which provid- 
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ed for the city’s planting and regu- 
lation of the same on the streets of 
the city. Subsequently a tree plant- 
ed in 1853 on the street in front of 
property on which defendant had 
lived long enough to have notice of 
defects, caused an injury to the 
plaintiff by the falling of a limb. 
There was evidence to show that 
the limb and trunk of the tree were 
decayed. Upon these facts the de- 
fendant moved for a _ non-suit. 
Should it be granted? 


20. Defendants were jointly in- 
dicted for robbery and each entered 
a plea of guilty. The same defend- 
ants were separately indicted for 
the murder of the person robbed, 
and when called to plead to that in- 
dictment, pleaded autrefois convict, 
based on the alleged fact that the 
murder was committed in the per- 
petration of the robbery. The state 
demurred. Rule on the demurrer. 


21. In an uncontested divorce 
suit the desertion was alleged to 
have occurred in the month of May, 
1920. The petition was filed in 
May, 1923. At the hearing before 
the special master it was shown that 
a previous suit for adultery between 
the same parties had been com; 
menced July, 1921, and had been 
dismissed, for failure to sustain the 
allegations of the petition in Octo- 
ber, 1922. How should the special 
master report? 


22. How may a stockholder of a 
corporation enforce an annual elec- 
tion where it was not held at the 
time designated in the by-laws, and 
the directors refused to call it? 


23. During the progress of a trial 
the counsel for the plaintiff called 
upon the counsel for the defendant 
to produce a certain letter. Upon 
this being done and upon reading 
it the counsel for the plaintiff re- 
turned it, but the counsel for the de- 
fendant insisted that it must be of- 
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fered in evidence by the plaintiff. 
Was he right? 

24. In a suit a question involved 
was the age of a deceased person. 
The baptismal record of a church 
was produced by the pastor who 
testified that it was kept under the 
rules of the church, that the entry 
of the baptism of said person was 
entered therein in the handwriting 
of a former pastor. Objection to 
its admission was made on the 
ground it could be proved only by 
the previous pastor. Was it ad- 
missible ? 

25. Draw a complaint in a suit 
for damages by an employee who 
was employed to work for a year 
at a stated salary, payable monthly, 
and who was wrongfully dis- 
charged, as he claimed, at the end 
of six months. 

26. In a replevin suit the goods 
were delivered to the defendant up- 
on bond being given as required by 
statute. The verdict was for the 
plaintiff. The defendant in the 
meantime had. sold the goods. For 
what amount may the plaintiff have 
judgment and how may he enforce 
it: 

27. When and how may a final 
judgment be entered in an attach- 
ment suit in a case where the de- 
fendant has not entered an appear- 
ance? 

28. A lawyer during the progress 
of a case in which he represented 
one of the parties, conversed pri- 
vately with a juror upon matters 
foreign to the case. What is your 
opinion as to his conduct? 

29. In a divorce case the solicitor 
of the defendant admitted service 
of the citation and certified copy of 
the petition, filed an answer and 
the case came to hearing. Could the 
Court hear the case? 


30. A mortgage was foreclosed 
against a husband and wife who 
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owned the land by an estate in en- 
tirety. There was surplus money. 
Jones held a judgment against the 
husband and applied to the Court 
for an order that the share of the 
husband in said surplus money 
should be paid to him. What should 
the Court do? 





SILVER SERVICE TO JUSTICE 
SWAYZE. 





In recognition of his judicial ser- 
vices as an Associate Justice of the 
Supreme Court for twenty years 
and Circuit Court Judge for three 
years members of the Bench and 
Bar and other friends of former 
Justice Francis J. Swayze present- 
ed a silver service to him on April 
14th, at his home, 765 High street, 
Newark. Justice Swayze retired 
recently from the Bench because of 
ill health. 

The presentation was informal. 
Chancellor Walker, Frank Bergen, 
Edward M. Colie and Maximilian 
T. Rosenberg, President of the 
State Bar Association, constituted a 
committee of the Bench and Bar 
and friends of the Justice. Each 
made brief remarks, praising the 
former Justice for service rendered 
the public. Chief Justice Gummere, 
who was to have been present, was 
prevented from doing so by his ju- 
dicial work. He sent his best 
wishes. 

“You came to the Bar,” Chancel- 
lor Walker said, “thoroughly 
equipped in legal learning and your 
career as a practitioner gave every 
evidence that you were marked for 
a judicial career. The opportunity 
came to you and your performance 
of duty as a Judge more than real- 
ized the sanguine expectations of 
your friends. Yours is a well-mer- 
ited reputation of a great jurist and 
you easily rank with Depue and 
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Dixon and other illustrious Asso- 
ciate Justices of the Supreme 
Court.” 





TESTIMONIAL DINNER TO 
JUDGE STICKEL. 


On April 1st friends of Judge 
Fred G. Stickel, Jr., of Newark, 
gave him a testimonial banquet in 
that city. Nearly 500 were present, 
including representatives of many 
civic and religious organizations in 
Essex County. 

The speakers, all of whom praised 
Judge Stickel for his administra- 
tion of Justice, were Mrs. Eliza- 
beth A. Harris, freeholder; Rev. 
Dr. M. Joseph Twomey, pastor of 
the First Baptist Peddie Memorial 
Church; Uzal H. McCarter, Rabbi 
Solomon Foster, former Assistant 
Prosecutor Joseph L. Smith and As- 
sistant United States District At- 
torney Walter D. Van Riper. Rev. 
Loyal W. Graham Jr., pastor of 
Central Presbyterian Church, pro- 
nounced the invocation. 


In his talk Mr. McCarter said 
that “the difference between Judge 
Stickel and the average politician is 
that this young man has courage.” 
He said that in his visits to the 
Court House he had always found 
Judge Stickel administering his du- 
ties as a business man would. 


“Judge Stickel has cold courage,” 
said Dr. Twomey, “and he has al- 
ways played fair. He has hon- 
ored Essex County in his public life 
and what can we do better than 
stick to Stickel and send him back 
into this life?” 


That the serious concern dis- 


played by Judge Stickel as to juv-’ 


enile delinquents and his active in- 
terest in the establishment of the 
county’s juvenile clinic has marked 
a great step forward toward a 
proper development and classifica- 


tion of the offending youth, was the 
contention of Mrs. Harris. 

“A man’s character is what he 
is,” said Mr. Smith, “but his repu- 
tation is what people believe and re- 
gard him to be. What then could a 
man have more favorable than a 
good reputation and an excellent 
character? Is it not a fact that 
Judge Stickel’s reputation is such 
that every one in the county must 
of necessity admit that it is untarn- 
ished, that he has a good character 
and excellent reputation? Judge 
Stickel has earned such a reputa- 
tion.” 

In presenting to Judge Stickel a 
grandfather’s clock, a gift of those 
attending the testimonial, Rabbi 
Foster said that the public demon- 
stration was a call and a challenge 
to the Judge to bring to the service 
of the community in an unofficial 
capacity that same spirit of courage, 
conscientiousness and_ capability 
which he manifested on the Bench 
to the solution of civic and political 
problems. Mrs. Stickel was given 
a bouquet of roses. 

In his reply the Judge stressed 
the increase of crime and the im- 
portance of elevating the spiritual 
tone of the people; the proper em- 
ployment of prisoners and an im- 
proved State system of naturaliza- 
tion. He concluded by saying: 

“My friends having come to the 
end of my public service, I report 
that at all times I have sought to 
keep uppermost in my mind that 
my first duty lay to the people of 
my county and State, that public 
office is a public trust to be admin- 
istered in the best interest of all the 
people, an opportunity for self-sac- 
rifice, and if in performing the du- 
ties of my office with these concep- 
tions, I have earned your com- 
mendation, I retire happy and con- 
tent, and nothing else matters or 
counts.” 
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OBITUARIES. 





ForMER JUSTICE GARRISON. 


The Bar of the State, as well as 
the living former Associate Jus- 
tices of the New Jersey Supreme 
Court, were shocked to hear of the 
death of the long-while Justice of 
that Court, Charles Grant Garrison, 
which occurred at his home in Mer- 
chantville, near Camden, on April 
22nd last. 


Judge Garrison was born at 
Swedesboro, Gloucester county, on 
August 3, 1849. His father was the 
Rev. Joseph Fithian Garrison of the 
Protestant Episcopal church, who 
long filled a chair in a college in 
Philadelphia, and his mother was 
Elizabeth (Grant) Garrison, the 
daughter of Rev. John L. Grant, a 
Presbyterian clergyman of Phila- 
delphia. He received his early edu- 
cation in Edgehill School, Prince- 
ton, and at the Episcopal Academy, 
Philadelphia, later attending the 
University of Pennsylvania from 
which he was graduated as a physi- 
cian in 1872. However, after prac- 
ticing his profession for four years 
in Swedesboro, Mr. Garrison con- 
cluded to abandon it for the law. 
In 1876 he entered the office of Mr. 
Samuel H. Grey of Camden, later 
Attorney-General of this State. 
Two years later he was admitted 
to the bar as an attorney and in 
1881 as a counsellor. 

Mr. Garrison in 1882, was made 
Chancellor of the Southern Diocese 
of the Protestant Episcopal Church 
and in 1884 he became Judge Advo- 
cate-General of the National Guard 
in this state. In January, 1888, he 
was appointed by Governor Green 
to the Supreme Court Bench to suc- 
ceed Joel Parker for the full term 
of seven years. He was reappointed 
in 1895 by Governor Werts, in 1902 
by Governor Murphy, in 1909 by 
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Governor Fort and in 1916 by Gov- 
ernor Fielder. His Circuit com- 
prised the counties of Camden and 
Gloucester. His resignation took 
effect about May, 1920. 


Mr. LeEonarD KALISCH. 


Mr. Leonard Kalisch, of the Es- 
sex Bar, died on April 13th last, 
following a heart attack. 

Mr. Kalisch was born in Cleve- 
land, Ohio, on April 12, 1848, being 
the son of the late Dr. Isadore Kal- 
isch, a distinguished rabbi, Jewish 
scholar and lecturer. In 1867 he 
came to Newark and served as a 
bookkeeper in a manufacturing 
plant conducted by a brother. He 
studied law and in 1875 was gradu- 
ated from the Columbia Law 
School. He then opened an office 
in Newark. Mr. Kalisch served in 
the New Jersey Assembly in 1889 
and again in 1892. He was Clerk 
of the Assembly in 1893 and for a 
number of years was a member of 
the Essex County Board of Elec- 
tions. During the time Governor 
Abbett was in office Mr. Kalisch 
was Judge of the First Criminal 
Court of Newark. 

Mr. Kalisch traveled extensively 
in this country and he made more 
than fifteen trips to Europe. He 
was a thirty-second degree Mason, 
a member of Salaam Temple, the 
Progress Club and the Jefferson- 
ian Club. 

He is survived by his wife, who 
was formerly Miss Nettie Williams 
of Orange, a descendant of Revo- 
lutionary stock; three brothers, Jus- 
tice Samuel Kalisch, Abner Kal- 
isch and Burnham Kalisch of New 
York, all lawyers, and three nep- 
hews, Samuel, Harry and Isadore 
Kalisch, also all lawyers. Inter- 
ment was in the Kalisch family 
vault in Mt. Pleasant Cemetery, 
Newark. 









